Law Office
Of San Diego

North County's

Karen E. Black ke

KAREN E. BLACK

LAW OFFICE OF KAREN E. BLACK
144 E. WASHINGTON AVE.
EscoNDIDO, CA 92025
760-745-2900
KAREN@KBLACK.COM

GENERAL ESTATE PLANNING TERM DEFINITIONS

TRUSTS:
1. REVOCABLE LIVING TRUSTS

1. SIMPLE HUSBAND & WIFE - LONG TERM MARRIAGE, NO CHILDREN FROM
SEPARATE MARRIAGES, TOTAL ESTATE LESS THAN THE FEDERAL ESTATE
EXEMPTION AMOUNT (CURRENTLY $2 MILLION - MAY BE CHANGED, MAY
DROP BACK TO $1 MILLION). UPON THE DEATH OF THE FIRST SPOUSE, VERY
LITTLE ADMINISTRATION IS REQUIRED, (RETITLE ALL ASSETS IN NAME OF
SURVIVING SPOUSE AS SOLE TRUSTEE; FILE AFFIDAVIT-DEATH OF
(DECEASED SPOUSE) FOR REAL PROPERTY TO SHOW SURVIVING SPOUSE AS
SOLE TRUSTEE; BUT TRUST REMAINS REVOCABLE, AMENDABLE AND FULLY
UNDER THE CONTROL AND DISPOSITION OF THE SURVIVING SPOUSE.

2. A/B TRUST - GOOD FOR ESTATES OVER THE FEDERAL EXEMPTION AMOUNT,
SECOND MARRIAGES WITH CHILDREN FROM PREVIOUS MARRIAGES (ALLOWS
THE DECEDENT’S SHARE TO BENEFIT THE SURVIVING SPOUSE DURING HIS
OR HER LIFETIME AND THEN PASS TO THE DECEDENT’S BENEFICIARIES UPON
THE SURVIVING SPOUSE’S DEATH). ON DEATH OF FIRST SPOUSE, THE B
TRUST (BELOW GROUND SPOUSE’S SHARE) BECOMES IRREVOCABLE - NEED
TAX ID #, HAVE TO FILE FIDUCIARY TAX RETURN (FORM 1041) EACH YEAR,
HAVE TO ALLOCATE THE DECEDENT’S SHARE OF THE ESTATE TO THIS TRUST
(WHICH CANNOT EXCEED THE FEDERAL EXEMPTION AMOUNT WITHOUT
INCURRING A TAX). A TRUST (ABOVE GROUND SPOUSE’S SHARE) REMAINS

REVOCABLE AND AMENDABLE - USE SURVIVING SPOUSE’S SS# ON ASSETS
AND FOR REPORTING ON TAX FORM 1040.

3. DISCLAIMER TRUST — THIS IS A HYBRID A/B. IT REQUIRES AFFIRMATIVE
ACTION TO DISCLAIM ALL OR PART OF THE ASSETS OF THE DECEASED
SPOUSE WITHIN NINE MONTHS OF THE DATE OF DEATH. IF DISCLAIMED,
THEN THE TRUST IS MANAGED SIMILAR TO AN A/B. IF NO DISCLAIMER IS
EXECUTED, THEN IT CONTINUES AS A SIMPLE HUSBAND & WIFE TRUST.
THIS IS A GOOD TRUST WHERE THERE ARE NO CHILDREN FROM PREVIOUS
MARRIAGE, BUT ASSETS MIGHT BE OVER THE FEDERAL EXEMPTION AMOUNT




TO ALLOW A “SECOND LOOK’ BASED ON WHAT THAT AMOUNT MIGHT BE AT
THE DEATH OF THE FIRST SPOUSE TO ALLOW PROPER TAX PLANNING.

A/B/C OR A/B/Q TRUST. (QTIP) THIS IS FOR LARGER ESTATES, OR WHERE

ONE SPOUSE’S ASSETS MAY EXCEED THE FEDERAL EXEMPTION AMOUNT. THE
C OR Q TRUST (TERMS INTERCHANGEABLE) IS A SECOND IRREVOCABLE
TRUST INTO WHICH THE EXCESS ASSETS OF THE DECEASED SPOUSE MAY BE
PLACED, OFTEN REFERRED TO AS A QTIP (QUALIFIED TERMINABLE
INTEREST PROPERTY) TRUST - A DEVICE PERMITTED BY THE INTERNAL
REVENUE CODE TO ALLOW THE PROPERTY TO BE USED EXCLUSIVELY FOR
THE BENEFIT OF THE SURVIVING SPOUSE DURING HIS OR HER LIFETIME, BUT

STILL PASS TO THE DECEASED SPOUSE’S BENEFICIARIES AFTER SURVIVING

SPOUSE’S DEATH. THIS IS A DEVICE INTENDED TO AVOID ANY TAXES ON THE
FIRST DEATH. FOR LARGER ESTATES, BECAUSE THE FEDERAL ESTATE TAX IS
PROGRESSIVE, IT MIGHT BE WISER FROM A TAX PLANNING STRATEGY TO
PERMIT THE SURVIVING SPOUSE TO DISCLAIM SOME OR ALL OF THE
PROPERTY PASSING TO THE QTIP TRUST AND ACTUALLY INCUR A TAX ON
FIRST DEATH - BUT AT THE LOWEST MARGINAL RATE. IN THAT CASE, YOU
MIGHT HAVE AN A/B/C/D TRUST - THE D TRUST PROVIDING WHERE THE
DISCLAIMED ASSETS WOULD GO - GENERALLY EITHER HELD FOR THE

SURVIVING SPOUSE OR DISTRIBUTED OUTRIGHT TO THE DECEASED SPOUSE’S
OTHER BENEFICIARIES.

SPECIAL NEEDS TRUST: THIS IS A TRUST FOR BENEFIT OF A BENEFICIARY
WHO IS OR MAY NEED TO BE ON PUBLIC BENEFITS. IF PROPERLY DRAFTED,

IT DOES NOT COUNT AS AN “AVAILABLE RESOURCE”’ FOR PURPOSES OF
DETERMINING ELIGIBILITY FOR PROGRAMS SUCH AS SSI OR MEDICAID.
THERE ARE TWO MAJOR TYPES - A THIRD PARTY TRUST OR A FIRST PARTY
TRUST.

A. - THIRD PARTY TRUST - IT MAY BE CREATED BY THE PARENTS OR
OTHER FAMILY MEMBERS AS PART OF THEIR OWN ESTATE PLANNING

DOCUMENTS: “l LEAVE X% OF MY ESTATE TO THE TRUSTEE OF THE JOHN

DOE, JR. SPECIAL NEEDS TRUST FBO JOHN DOE, JR.” OR AS A STAND ALONE
TRUST - THE JOHN DOE JR. SPECIAL NEEDS TRUST. THIS TYPE TRUST,

CREATED BY A THIRD PARTY USING THE THIRD PARTY’S FUNDS (I.E. - NOT
USING THE DISABLED PERSON’s (DP) ASSETS) IS INTENDED TO

“SUPPLEMENT AND NOT SUPPLANT PUBLIC BENEFITS, AND CAN PASS TO
OTHER BENEFICIARIES UPON THE DEATH OF THE DP.

B. - FIRST PARTY TRUST. IT MAY BE CREATED BY ONE OF FOUR ENTITIES
USING THE FUNDS OF THE DISABLED PERSON - SUCH AS WHERE THE
DISABLED PERSON (DP) RECEIVED AN INHERITANCE OUTRIGHT THAT WILL
CAUSE HIM OR HER TO LOSE PUBLIC BENEFITS, OR MAKE THEM INELIGIBLE,
OR WHERE HE DP RECEIVED A LITIGATION OR MALPRACTICE AWARD. THIS
TYPE OF TRUST IS ALLOWED UNDER FEDERAL LAW, OFTEN REFERRED TO AS
A D4A TRUST (FOR THE CODE SECTION GOVERNING IT) AND MAY BE CREATED
BY 1. PARENTS; 2. GRANDPARENTS; 3 CONSERVATOR OR 4. THE COURT.

THE “PENALTY” FOR ALLOWING THE DP’S ASSETS AND ELIGIBILITY FOR




PUBLIC BENEFITS TO BE PRESERVED IS THAT WHATEVER REMAINS IN THE
TRUST ON THE DEATH OF THE DP MUST FIRST GO TO PAY BACK THE STATE
FOR BENEFITS IT HAS PROVIDED. SSI HAS NO RECOVERY, BUT HEALTH CARE
BENEFITS PROVIDED BY THE STATE ARE SUBJECT TO “PAY BACK”

PROVISIONS. ANYTHING REMAINING AFTER “PAY BACK’ CAN GO TO OTHER
BENEFICIARIES, BUT THE TRUST MUST BE CAREFULLY DRAFTED; SOME
JURISDICTIONS INTERPRET “SOLE BENEFIT,” A REQUIREMENT OF THE
STATUTE, VERY NARROWLY - AND MAY REQUIRE IT GO TO “HEIRS AT LAW AS
OPPOSED TO SPECIFICALLY NAMED BENEFICIARIES. CHECK WITH A
COMPETENT ATTORNEY WITH EXPERIENCE IN THIS AREA IN YOUR STATE. WE
USUALLY GIVE THE DP WHAT IS CALLED A LIMITED POWER OF
APPOINTMENT, EXERCISABLE BY WILL, THUS ALLOWING A METHOD FOR THE
DP TO NAME THE BENEFICIARIES (OR CHANGE FROM TIME TO TIME) WITHOUT
RUNNING AFOUL OF THE “SOLE BENEFIT RULE.

6. CHARITABLE REMAINDER TRUST — (MAY ALSO BE REFERRED TO AS A “GIFT
ANNUITY TRUST.”) WHERE YOU CAN LEAVE ASSETS THAT WILL GO TO THE
CHARITY AT THE DEATH OF THE TRUSTORS, BUT WILL PROVIDE INCOME TO
THE TRUSTOR/S DURING HIS OR HER/THEIR LIFETIMES. IT PROVIDES A
CHARITABLE BENEFIT FOR THE PRESENT VALUE OF THE CHARITABLE
BEQUEST IN THE YEAR GIFTED. IT’S OFTEN REFERRED TO AS A WAY TO
“MAKE MONEY BY GIVING IT AWAY.” FOR EXAMPLE - MANY ORGANIZATIONS
THAT RELY ON DONATIONS (SUCH AS THE ZOOLOGICAL SOCIETY) WILL
PROVIDE FOR “GIFT ANNUITIES” AND A SIDE BENEFIT IS A LIFETIME
MEMBERSHIP WITH LOTS OF ADDITIONAL DONOR BENEFITS.

7. IRREVOCABLE LIFE INSURANCE TRUST. THIS IS A WAY TO PROVIDE LIFE
INSURANCE BENEFITS (LIQUIDITY) TO YOUR BENEFICIARIES WITHOUT THE
VALUE OF THAT INSURANCE BEING TACKED ON TOP OF YOUR ESTATE FOR
FEDERAL ESTATE TAX PURPOSES. A NEW POLICY IS BEST, BUT THERE ARE
SEVERAL TECHNICAL REQUIREMENTS AND REQUIRES AN ATTORNEY VERSED
IN TAX LAW TO PROPERLY SET IT UP.

8. CONTINUING TRUST. A GENERIC TERM THAT USUALLY REFERS TO AN
IRREVOCABLE TRUST THAT CONTINUES FOR A BENEFICIARY NAMED IN AN
EXISTING TRUST. USED IN ANY SITUATION WHERE THE TRUSTOR WANTS TO
BENEFIT A BENEFICIARY BUT WITHOUT GIVING THEM CONTROL OF THE
CORPUS (AS OPPOSED TO OUTRIGHT DISTRIBUTION). EXAMPLES: MINOR
CHILDREN, SPENDTHRIFT BENEFICIARIES, SUBSTANCE ABUSE
BENEFICIARIES, TO PROVIDE PROTECTION OF ASSETS IN EVENT OF DIVORCE.

OTHER MISCELLANEOUS DOCUMENTS:

POWER OF ATTORNEY - A DOCUMENT IN WHICH THE PRINCIPAL GIVES THE POWER TO
ANOTHER PERSON (THE AGENT, ETC) TO HANDLE THE PRINCIPAL’S AFFAIRS UNDER
CERTAIN CIRCUMSTANCES - OFTEN IN THE EVENT OF THE DISABILITY OF THE
PRINCIPAL, BUT MAY BE MORE TEMPORARY, SUCH AS A POWER OF ATTORNEY FROM



ONE SPOUSE TO THE OTHER TO ALLOW THE SALE OR PURCHASE OF PROPERTY
(SUCH AS ON TRANSFER) OR A POWER OF ATTORNEY GIVEN TO A FAMILY MEMBER
WITH WHOM MINOR CHILDREN ARE GOING TO BE RESIDING FOR A PERIOD OF TIME -
TO ALLOW THE AUTHORIZATION OF EMERGENCY MEDICAL TREATMENT. IN MOST
STATES YOU WILL NEED TWO POWERS OF ATTORNEY - ONE FOR ASSET
MANAGEMENT AND THE OTHER FOR HEALTH CARE. THE AGENTS MAY BE THE SAME
OR DIFFERENT.

DURABLE POWER OF ATTORNEY FOR ASSET MANAGEMENT - DURABLE MEANS IT IS
VALID EVEN IF THE PRINCIPAL BECOMES INCAPACITATED. THAT’S GOOD -

SINCE THAT’S GENERALLY THE PURPOSE OF ESTABLISHING ONE. THE AGENT
IS OFTEN THE OTHER SPOUSE, AND THEN OTHER TRUSTED INDIVIDUALS.

(SHOULD CONSIDER THE AGENT’S ABILITY TO HANDLE FINANCIAL MATTERS -
NOT JUST NAME “THE OLDEST SON, OR SOMEONE SIMILAR.” THIS PERSON
WILL BE MAKING FINANCIAL DECISIONS, SO DON’T CHOOSE SOMEONE WHO

CAN’T BALANCE HIS OR HER CHECKBOOK. MAY BE THE SAME PERSON WHO
HAS BEEN NAMED AS TRUSTEE - BUT THE DUTIES ARE DEFINITELY

DIFFERENT — THEY HAVE TO UNDERSTAND WHICH “HAT”’ THEY ARE WEARING.
AGENT WILL USUALLY MAKE FINANCIAL ELECTIONS - HANDLE ANNUITIES,
MEDICARE DECISIONS, SURVIVOR BENEFIT ISSUES, CLAIM INSURANCE
PROCEEDS, ETC. (FINANCIAL DECISIONS RELATING TO ALL ASSETS OR
INCOME THAT ARE NOT TITLED IN THE TRUST.)

DURABLE POWER OF ATTORNEY FOR HEALTH CARE (HCPOA)— THE AGENT
SELECTED BY THE PRINCIPAL TO MAKE HEALTH CARE DECISIONS WHEN THE
PRINCIPAL IS NO LONGER ABLE TO “GIVE INFORMED CONSENT,” SUCH AS
WHETHER TO WITHHOLD OR WITHDRAW LIFE SUPPORT, WHETHER TO PULL
THE PLUG, WHAT KIND OF CARE THE PRINCIPAL IS TO RECEIVE AND WHERE
THEY ARE TO RECEIVE IT (HOME, NURSING HOME, ASSISTED LIVING FACILITY,
ETC). IT IS VERY IMPORTANT THAT THIS DOCUMENT REFLECT WHAT THE
PRINCIPAL’S WISHES ARE AS MUCH AS POSSIBLE: WHETHER AND UNDER
WHAT CIRCUMSTANCES THE PRINCIPAL WOULD OR WOULD NOT WANT LIFE
SUPPORT USED, HOW THEY WOULD WANT CERTAIN “TERMINAL” ILLNESSES
TO BE HANDLED, WHETHER THEY WANT TO BE BURIED OR CREMATED AND IF
SO WHERE. IF ANY PRE-ARRANGEMENTS HAVE BEEN MADE, THE HCPOA
SHOULD LIST THE NAME AND CONTACT INFORMATION; IF THE PRINCIPAL
WANTS TO BE AN ORGAN DONOR (OR NOT) THAT SHOULD BE SPELLED OUT.
THE PRINCIPAL NEEDS TO DISCUSS HIS OR HER HEALTH CARE PREFERENCES
WITH THE SELECTED AGENT, MAKE CERTAIN THAT PERSON IS BOTH WILLING
AND ABLE TO SERVE AND WILL CARRY OUT THE PRINCIPAL’S WISHES. FOR
THIS SELECTION, IT IS PREFERABLE TO HAVE SOMEONE AS CLOSE AS
POSSIBLE - YOU DON’T WANT TO HAVE IMMEDIATE HEALTH CARE DECISIONS
DELAYED UNTIL SOMEONE CAN FLY ACROSS COUNTRY.

WILL - THIS IS A DOCUMENT THAT MUST BE DRAFTED AND WITNESSED ACCORDING TO THE

REQUIREMENTS OF THE STATE OF RESIDENCE. IT REFLECTS THE TESTATOR’S
WISHES FOR THE DISPOSITION OF HIS OR HER PROPERTY. IF THE ASSETS THAT ARE

TO BE DISTRIBUTED UNDER A WILL EXCEED THE STATE’S SMALL ESTATE AMOUNT
(FOR EXAMPLE, $100,000 IN CA) THEN A PROBATE MUST BE OPENED. IN SOME
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STATES PROBATES ARE MUCH MORE EXPENSIVE AND TIME CONSUMING. PROBATE
IS THE LEGAL PROCESS, DIFFERING SOMEWHAT IN MANY STATES IN COMPLEXITY
AND COST, THAT TRANSFERS THE TITLE TO THE ASSETS OF A DECEASED PERSON TO

THE DECEDENT’S NAMED BENEFICIARIES, AFTER MAKING SURE ALL THE
DECEDENT’S DEBTS HAVE BEEN SATISFIED.

ADDITIONAL TERMS:

TRUSTOR/GRANTOR/SETTLOR — DIFFERENT AREAS USE DIFFERENT TERMS, BUT THEY ARE
ESSENTIALLY INTERCHANGEABLE. THIS IS THE PERSON OR PERSONS WHO CREATE
THE TRUST.

TRUSTEE — THE PERSON OR PERSONS (OR ENTITIES - SUCH AS A BANK OR TRUST
COMPANY) WHO ARE NAMED TO MANAGE THE ASSETS OF THE TRUST. GENERALLY IN
A HUSBAND AND WIFE TRUST, H&W ARE THE ORIGINAL TRUSTEES, THE SURVIVING
SPOUSE IS THE SUCCESSOR TRUSTEE, AND THEN SOMEONE SHOULD BE NAMED TO
MANAGE THE TRUST AFTER THE DEATH OF BOTH SPOUSES. IN SOME CASES, IF
MULTIPLE TRUSTS ARE CREATED ON THE DEATH OF ONE SPOUSE, DIFFERENT
PEOPLE MAY BE NAMED AS TRUSTEE OF THE VARIOUS TRUSTS, PARTICULARLY IN

SECOND MARRIAGE SITUATIONS. A TRUSTEE WILL HOLD “LEGAL TITLE” IN A
FIDUCIARY CAPACITY, BUT WILL HOLD THE ASSETS FOR THE BENEFIT OF THE
BENEFICIARIES.

CO-TRUSTEE — WHERE TWO OR MORE PERSONS ARE NAMED AS TRUSTEES.

SUCCESSOR TRUSTEE — THE PERSONS OR ENTITIES NAMED IN SUCCESSION TO ACT
IF THE TRUSTEE NAMED BEFORE THEM IS UNABLE TO ACT FOR ANY REASON.

BENEFICIARIES — THESE ARE THE PERSONS WHO ARE NAMED IN A DECEDENT’S WILL TO

RECEIVE THE DECEDENT'S PROPERTY AFTER DECEDENT'S DEATH OR THE PERSONS
ENTITLED TO THE BENEFICIAL INTEREST IN THE TRUST AT ANY GIVEN TIME. FOR
EXAMPLE, IN A TYPICAL H&W TRUST, H&W ARE THE INITIAL BENEFICIARIES;
AFTER THE DEATH OF FIRST SPOUSE, SURVIVING SPOUSE (AND PERHAPS

CHILDREN) ARE BENEFICIARIES; AFTER THE SURVIVING SPOUSE’S DEATH, THE
TRUST WILL PROVIDE WHO BENEFITS - EITHER WITH AN OUTRIGHT DISTRIBUTION,
OR THROUGH THE USE OF A CONTINUING TRUST. A BENEFICIARY MAY ALSO BE
NAMED IN OTHER TYPES OF INSTRUMENTS - SUCH AS THE BENEFICIARY OF YOUR
INSURANCE POLICY, OF YOUR IRA, OF A POD (PAYABLE ON DEATH) OR TOD
(TRANSFER ON DEATH) ACCOUNT, JUST TO NAME A FEW.

HEIRS-AT-LAW - THE PERSONS WHO TAKE A DECEDENT’S PROPERTY UNDER THE STATE’S
INTESTACY LAWS. GENERALLY IT FOLLOWS A SPECIFIC CHART COMPOSED OF
SPOUSES, ISSUE, PARENTS, ISSUE OF PARENTS (AUNTS, UNCLES, COUSINS). MAY
DIFFER SLIGHTLY FROM STATE TO STATE. LEGALLY ADOPTED CHILDREN
GENERALLY QUALIFY, BUT STEP CHILDREN NORMALLY DO NOT.

ISSUE — A TERM MEANING LINEAL DESCENDANTS - CHILDREN - GRANDCHILDREN - GREAT
GRANDCHILDREN, ETC. AGAIN, MOST STATE LAWS INCLUDE LEGALLY ADOPTED
CHILDREN, BUT NOT STEPCHILDREN.



TRUST PROTECTOR OR REFEREE - A PERSON OR ENTITY WHO MAY SERVE A VARIETY OF
PURPOSES. FOR A DISABLED PERSON, THEY MAY BE REQUIRED TO RECEIVE AND
REVIEW THE ACCOUNTING OF THE TRUSTEE, THEY MAY HAVE THE POWER TO
REMOVE A TRUSTEE WHO IS NOT PERFORMING PROPERLY, OR WHO SHOWS
HOSTILITY TO THE BENEFICIARY; IF TWO CHILDREN ARE NAMED AS SUCCESSOR CO-
TRUSTEES, THE REFEREE MAY BE THE TIE BREAKING VOTE IN THE CASE OF
DISAGREEMENT. NOTE: YOU WANT TO GIVE SERIOUS CONSIDERATION TO NAMING
ONE CHILD OF SEVERAL, OR TWO OR MORE. BEWARE THE SQUABBLING SIBLING
SYNDROME.

PRINCIPAL — THE PERSON WHO CREATES A POWER OF ATTORNEY.

AGENT, POWER OF ATTORNEY (POA), ATTORNEY IN FACT (AIF) (INTERCHANGEABLE)- THE
PERSON WHO IS NAMED TO ACT ON BEHALF OF THE PRINCIPAL UNDER A POWER OF

ATTORNEY.

IF CO-AGENTS ARE NAMED, IT MUST BE SPELLED OUT IN THE DOCUMENT WHETHER
THE AGENTS ARE REQUIRED TO ACT IN CONCERT OR MAY ACT INDEPENDENTLY.
MANY FINANCIAL INSTITUTIONS WILL REQUIRE THEY ACT IN CONCERT - SO KEEP
THIS IN MIND IF SELECTING AGENT 1 ON THE WEST COAT AND AGENT 2 ON THE

EAST COAST, OR IF SELECTING CHILD 1 AND CHILD 2 WHO CAN’T AGREE ON THE
TIME OF DAY.

TESTATOR - THE PERSON WHO MAKES A WILL.

EXECUTOR - THE PERSON NAMED IN A WILL TO ADMINISTER THE WILL (SIMILAR TO THE
TRUSTEE OF THE TRUST). NOTE, UNLESS THE ESTATE QUALIFIES FOR SOME SMALL
ESTATE PROCEDURE, USUALLY REQUIRES COURT AUTHORITY, I.E. LETTERS
TESTAMENTARY.

INTESTATE — WHEN AN INDIVIDUAL DIES WITHOUT A WILL OR TRUST, HIS OR HER
PROPERTY WILL PASS TO THE PERSONS NAMED UNDER THE DECEDENT S HOME
STATE “INTESTATE SUCCESSION’’ LAWS OR LAWS OF “INTESTACY.” IT MAY NOT BE

THE PERSONS OR IN THE ORDER THE DECEDENT WOULD WISH, BUT IF YOU DON’T
CONTROL YOUR ESTATE PLAN - THE STATE WILL CONTROL IT FOR YOU.

INCAPACITY - THE CONDITION OF AN INDIVIDUAL OF BEING UNABLE TO PROPERLY MANAGE

HIS OR HER FINANCIAL RESOURCES OR TO MAKE “INFORMED” MEDICAL DECISIONS
REGARDING HIS OR HER CARE. GENERALLY THE DETERMINATION OF WHAT

CONSTITUTES “INCAPACITY’ SHOULD BE SPELLED OUT IN ALL ESTATE PLANNING
DOCUMENTS - BECAUSE SOME MAY CONSIDER YOU INCAPACITATED BEFORE YOU
AGREE. SOME COMMON, THOUGH NOT NECESSARILY BEST, “TRIGGERS’ ARE “IN
THE WRITTEN OPINION OF MY DOCTOR;” “IN THE OPINION OF TWO OF MY THREE
CHILDREN;” “IN THE WRITTEN OPINION OF MY ATTORNEY AND MY CPA - NAMED.”
THERE MAY BE PROBLEMS WITH ALL OF THESE, SO THE “TRIGGER” SHOULD BE

VERY CAREFULLY CONSIDERED.

POWER OF APPOINTMENT - THIS IS A POWER GIVEN TO A SPOUSE OR A THIRD PARTY



PERMITTING THE HOLDER OF THE POWER TO “APPOINT’ THE DECEDENT S PROPERTY
AND PERHAPS CHANGE THE DISTRIBUTION SET FORTH, FOR EXAMPLE, IN THE
INDIVIDUAL’S TRUST. IT IS A POWERFUL TOOL, SO MUST BE USED WITH CARE, AND
THE LIMITATIONS MUST BE SPELLED OUT CAREFULLY. OFTEN THE POWER IS
LIMITED TO “HEIRS OR NAMED BENEFICIARIES” OF THE INDIVIDUAL GIVING THE
POWER. USED TO PROVIDE FOR CHANGED CIRCUMSTANCES. EXAMPLE - THE
DECEDENT’S TRUST MAY PROVIDE THAT UPON THE DEATH OF THE SURVIVING
SPOUSE, TRUST BE WILL BE DISTRIBUTED IN EQUAL SHARES TO CHILD A, CHILD B
AND CHILD C OUTRIGHT AND FREE OF TRUST. AFTER DECEDENT’S DEATH, CHILD
C IS INVOLVED IN A DISABLING ACCIDENT AND HAS QUALIFIED FOR PUBLIC
BENEFITS. THE HOLDER OF THE POWER OF APPOINTMENT CAN “AMEND” THE TRUST

TO PROVIDE THAT C’S SHARE WILL GO TO A SPECIAL NEEDS TRUST. OTHER
CIRCUMSTANCES WHERE MAY BE HELPFUL - SUBSTANCE ABUSE BENEFICIARIES,
SPENDTHRIFT CHILDREN, GREEDY OR DISFAVORED SPOUSES OF NAMED
BENEFICIARIES, OR THE NEED TO PROTECT THE ASSETS IN THE EVENT OF A
BENEFICIARY’S DIVORCE. (MAY WANT TO CHANGE FROM AN OUTRIGHT GIFT TO ONE
THAT HOLDS THE PROPERTY HELD IN A CONTINUING TRUST, UNDER SPECIFIED
TERMS AND LIMITATIONS, TO PROTECT AGAINST THE CHANGED
CIRCUMSTANCES.)

HIPPA — A FEDERAL STATUTE THAT WENT INTO EFFECT ABOUT THREE YEARS AGO THAT IS
INTENDED TO PROVIDE PRIVACY PROTECTION AGAINST THE UNAUTHORIZED
DISCLOSURE OF AN INDIVIDUAL’S MEDICAL INFORMATION. ONE OF THE PERHAPS
UNINTENDED NEGATIVE SIDE EFFECTS IS THE ACTUAL OR AT LEAST PERCEIVED
PROBLEM OF A DOCTOR BEING UNWILLING TO SIGN THE INCAPACITY DECLARATION
FOR A PATIENT THAT WOULD ALLOW THE AGENT TO TAKE OVER THE PRINCIPAL’S
AFFAIRS OR THE SUCCESSOR TRUSTEE TO TAKE OVER MANAGEMENT OF THE TRUST.
A POSSIBLE SOLUTION IS TO INCLUDE A WAIVER OF HIPPA IN YOUR ESTATE
PLANNING DOCUMENTS, AUTHORIZING YOUR PHYSICIAN TO RELEASE THIS
INFORMATION TO THE PERSON NAMED IN THE DOCUMENTS WHO IS REFERRED TO AS
THE PERSONAL REPRESENTATIVE IN THE STATUTE.

JOINT TENANCY — THIS IS A FORM OF HOLDING TITLE THAT ALLOWS PROPERTY TO PASS TO
THE SURVIVING TENANT WITHOUT PROBATE. USUALLY REQUIRES MERELY THE
FILING OF AN “AFFIDAVIT OF DEATH” OF THE DECEASED OWNER. IT’S A VERY
SIMPLE WAY TO PASS, FOR EXAMPLE, THE FAMILY RESIDENCE TO THE SURVIVING
SPOUSE - PROPERTY IS HELD “H & W AS JOINT TENANTS WITH THE RIGHT OF
SURVIVORSHIP.” IN COMMUNITY PROPERTY STATES, THIS FORM OF TITLE MAY
RESULT IN NEGATIVE TAX CONSEQUENCES - THE PROPERTY WILL RECEIVE A STEP
UP IN BASIS TO THE FAIR MARKET VALUE AS OF THE DATE OF DEATH ONLY FOR THE
DECEDENT’S INTEREST; WHEREAS IN COMMUNITY PROPERTY STATES, IF TITLE IS
HELD “H&W, AS COMMUNITY PROPERTY, THEN BOTH HALVES WILL RECEIVE A
STEPPED UP BASIS. ANOTHER RISK IS THAT BOTH SPOUSES ARE KILLED IN THE
SAME ACCIDENT, PERHAPS BOTH ESTATES WILL NOW REQUIRE PROBATE, OR THE
ENTIRE ESTATE MIGHT GO TO THE FAMILY OF THE SPOUSE WHO SURVIVED A LITTLE
LONGER. USUALLY NOT THE INTENDED DISTRIBUTION IN A SECOND MARRIAGE.

COMMUNITY PROPERTY - A FORM OF HOLDING TITLE IN COMMUNITY PROPERTY STATES



ONLY. EACH SPOUSE CAN BEQUEATH HIS OR HER INTEREST TO A THIRD PARTY BY
WILL OR TRUST, BUT IF IT GOES TO THE SURVIVING SPOUSE (VIA WILL, TRUST OR
INTESTACY), IT CAN PASS TO THE SURVIVING COMMUNITY SPOUSE WITHOUT
PROBATE.

TENANTS IN COMMON - A FORM OF HOLDING TITLE IN WHICH EACH OWNER HOLDS AN
UNDIVIDED INTEREST IN THE SAME ASSET. EACH OWNER HANDLES THE
DISPOSITION OF HIS OR HER INTEREST DURING LIFE OR UPON DEATH; THERE IS NO
“SURVIVORSHIP” INTEREST TO THE OTHER TENANT (OWNER). THIS IS COMMONLY
USED WHEN SIBLINGS OWN PROPERTY TOGETHER (PERHAPS A VACATION HOME); OR
WHEN MOM AND DAD AND ONE OF THEIR CHILDREN PURCHASE PROPERTY
TOGETHER. TAX CONSEQUENCES, STEPPED UP ONLY AS TO THE INTEREST OF THE
DECEASED TENANT FOR HIS OR HER TRANSFEREE.



